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CESL and e-commerce
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Despite the success of the EU's Single Market, barriers to cross-border trade remain, due to 
differences between contract laws. They make selling abroad complicated and costly. 

The 28 different sets of national rules can lead to additional transaction costs, a lack of legal certainty 
for businesses and a lack of consumer confidence, which prevents consumers from taking advantage 
of the full potential of Europe's Digital Single Market, chiefly because they are not given the 
opportunity to do so. 

SMEs – the backbone of Europe’s economy, representing 99% of all companies in the EU - are 
particularly affected by higher transaction costs. 

Currently, businesses wishing to carry out cross-border transactions must adapt to the different 
national contract laws of the Member States, translate them and hire lawyers, costing an average 
€10,000 for each additional export market. 

On 11 October 2011, the European Commission proposed an optional European Sales Law to 
facilitate cross-border trade by offering a single set of rules for cross-border contracts, including strong 
consumer protection rules in all 28 EU Member States. A Common European Sales Law will allow 
businesses to sell their goods on the basis of one single law and single IT platform, which will allow 
considerable cost savings.

The optional European Sales Law strikes a balance between allowing SMEs to market their goods on 
the basis of one single law across Europe and the need to ensure consumer confidence through a 
high level of protection standards. 

In a nutshell, the Commission's proposal gives businesses and consumers the choice of using a single 
European Sales Law for their cross-border contracts when offering goods across the European Union. 

This innovative and subsidiarity-friendly approach leaves national legislation untouched and provides 
an incentive to develop a high-standard law that is appealing to traders and consumers – because 
only then will they choose to use it instead of national law.

Under the Commission's proposal, the level of consumer protection is identical or higher than in 
existing laws, both at EU and national level.

The CESL will open up a larger product choice at more competitive prices while ensuring a high level 
of consumer protection to provide consumers with the confidence they need to boost cross-border 
online shopping.

Already in 2011, the idea of an optional sales law received the support of an overwhelming majority of
the European Parliament plenary in a vote on an own initiative report from UK MEP Diana Wallis.

On 26 February 2014, the European Parliament plenary again voted positively on the initiative, limiting 
the European Sales Law to distance contracts, notably online contracts. 

To become law, the proposed Regulation will now have to be adopted by the Council of Ministers 
using the "ordinary legislative procedure" (co-decision).

On 6 March 2014, the ministers in the Justice & Home Affairs (JHA) Council held an orientation 
debate on the way forward for the proposed CESL:
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The debate focussed on how to handle the further negotiations on the proposal for a CESL regulation. 
In particular, the following questions were addressed: need for the proposed Common European 
Sales Law, its scope and whether to start work on model contracts.

The debate also showed that the views of member states on the proposal varied, but that despite the 
diverging views it was possible to draw a number of concrete conclusions on the organisation of 
further work on this dossier.

There was overall agreement that work should start on the examination of the substance of the Annex 
to the proposed Regulation, i.e. the optional CESL.

Particular emphasis was placed on the importance of allowing sufficient time for the proposal to be 
examined thoroughly during the actual examination of the Annex, taking account of the views and 
concerns of all the member states.

Moreover, it needed to be ensured during the examination of the Annex that the focus was on the 
question of the extent to which the individual parts of the proposal would work towards removing the 
actual practical obstacles to the internal market.

The next JHA Council meeting is on 6-7 June 2014, and it seems that the Ministers will not issue a 
common position before then, and might even delay it until later.

So in short, how far advanced are we now in the extended process? 

My intimation is that we should see an adopted Regulation published in the EU Official Journal on or 
about the time the new European Commission is elected, following the forthcoming European 
Parliament elections.

After that, it will be the invisible hand of the market which will make the optional CESL a success or a 
failure, depending on the number of practitioners who will advise their e-commerce clients to insert it in 
their online terms and conditions. 

I remain optimistic that SMEs (but also larger companies) active in e-commerce will fast see it to their 
advantage to use a single set of pan-european sales conditions.


