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Quelle case: The Directive on the Sale of Consumer Goods at 
the European Court of Justice

GIOVANNA CAPILLI*

This note analyses the first judgment of the European Communities Court of Justice 
on sale of consumer goods and guarantees. The case underlines the difficulties of 
Members State with harmonization under Directive 99/44. The Directive has as its 
main objective to realize the better functioning of the business to consumer internal 
market. The Quelle case said that the German implementing rules would prevent 
its realization, because it is unfavorable to the consumers.

Introduction

After ten years the issue of the Directive 99/44/CE on some aspects of the sale and 
the guarantees of the consumer goods the European Court of Justice1 decided on 
the correct transposition of the Directive in the German Law in which the Directive 
has transposed during the modification of the BGB in 2001.

The judgment merits special attention, first of all because it represents the first 
pronunciation on the correct transposition and application of this Directive into 
national law of an EU member State, but also because it offers some very interesting 
suggestions if we considerer consumer protection and the process of harmonization 
of the European contract law.2

Directive 99/44 contains a minimum harmonization clause so when many members 
States transposed it – in the civil code or through special laws or through sector code 
– they used this clause to raise the level of consumer protection; the consequence is 
that many differences can be observed in the transposition and, as in this case, there 
were much incorrect transpositions which conflict with the  high level of consumer 
protection.

The EU Commission launched in 2004 a review of the consumer acquis which 
covers a number of Directives on consumer protection and also the sale of consumer 
goods Directive. 

The objective is to simplify and complete the existing regulatory framework. The 
new proposal for a Directive on consumer rights (COM 2008 614 def) says that “the 

* PhD, Researcher – University “Giustino Fortunato” Benevento.
1 V. CGCE 17 April 2008, case C-404/06, Quelle, in this Magazine, 2008, 633 sses. The Court dealt 

only with the Directive 1999/44 in causes having as object the breach of a State. V. CGCE 19 Febru-
ary 2004, case C-310/03, Committee / Luxemburg, in Harvest, 1- 1969; COCE, case C-312/03, Com-
mittee / Belgium, itli, 1-1975).

2 Alpa, Prospettive del diritto contrattuale europeo, Actions from the Seminar of the Forensic 
National Council, Rome, 29–30 November 2007.
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overarching aim of the Review is to achieve a real business-to-consumer internal 
market striking the right balance between a high level of consumer protection and the 
competitiveness of enterprises, while ensuring respect of the principle of subsidiarity”.3

The revision of the acquis is necessary because the minimum harmonization has 
failed,4 the Directives implemented into national law – and particularly the Directive 
on the sale of consumer goods in consideration of the fact that sale is the more used 
contract – have created a fragmentary and also contradictory framework which, so it 
is important to make it more organic, to eliminate gaps and conflicting norms, every-
thing – “obviously” – to contribute to the better functioning of the business to con-
sumer internal market by enhancing consumer confidence in the internal market and 
reducing business reluctance to trade cross-border.5

Obviously the most problematic matters, that a comparative investigation 
highlights,6 concerns the aspects in which a member State was free to make its 
choices, therefore, not on matters in which the harmonization, although minimum, 
was obligatory.

The Quelle case raises a variety of questions; particularly, we can note that the 
type of transposition influences the high level of consumer protection and the lack of 
a “toolbox” (that the members States could use during the transposition) produces 
difficulties on interpretation and application of the comunitary law implementated 
into the national law.

This case decided by the European Court of Justice also constitutes the starting 
point for a reflection on the role of the Draft of the Common Frame of Reference 
published at the beginning of 2008.7

3 The green book related to the Revision of purchase, from consumers’ point is available in http://
ec.europa.eu/consumers/cons_irn/safe_slwp/ocquis/green-paper_consacquis_it.pdf; it has been intro-
duced by Giuseppe Abbamonte, responsible of the Unity of Consumers’ D.G. of the Committee that 
has written it.

The proposal of a Directive on consumer rights is available in http://ec.europa.eu/consumers/rights/
docs/COMM_PDF_COM_2008_0614_F_EN_PROPOSITION_DE_DIRECTIVE.pdf.

4 On this point I suggest Capilli, La vendita di beni di consumo.Garanzie e rimedi, in Il Sole 24 ore, 
2007, in which various bibliographical references are found; Somma, Introduzione al diritto europeo 
dei contratti (Milan, 2007), in which the author develops an analysis of economic and political impli-
cations of the process of construction of the European private law.

5 For some considerations on the green paper see also Paisant, La révision de l’acquis communau-
taire en matière de protection des consommateurs, À propos du livre vert du 8 février 2007, in JCP, 
9 May 2007, n 19,9; Raymond, Le livre vert sur le droits communautaire de la consommation, in Con-
tracts, conc., consom (2007), étude 5; Favaurque-Cosson, Quelle protection des consommateurs pour 
demain!, in Dalloz (2007), 957 ss.

6 For a more detailed comparative analysis: Ministero dello Sviluppo Economico-Direzione 
Generale per l’Armonizzazione del Mercato e la Tutela dei consumatori, the post-sale guarantees on 
the goods in Europe, in www.attivita'produttivé.gov.it/GaranziePostvendita/pubblicazioni.htm; and the 
study realized by the European Community: http://ec.europa.eu.

7 Il Draft of Common Frame of Reference is avaible on http://webh01.ua.ac.be/storme/DCFR 
Interim.pdf. A book of Study Group on a European Civil Code and Research Group on Existing EC 
Private Law (Aquis Group). The target is to be “a possible model for an actual or ‘political’ Common 
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The Case

In August 2002 a customer of the German company Quelle bought a stove- set. In 
early 2004, within the legal guarantee period of two years, he noticed that the ap-
pliance was not in conformity because the enamel on the interior of the oven por-
tion came off. The trader was willing to exchange the oven under the legal 
guarantee, but charged 69.97 Euros for charge of wear. In its decision the Euro-
pean Court of Justice has declared this business conduct in non-compliance with 
Directive 1999/44/EG on certain aspects of consumer goods and associated guar-
antees. The German Federal Court of Justice forwarded the case to the European 
Court of Justice because it was not sure whether the legal situation in Germany 
was in compliance with article 3 of the Consumer Goods Directive.

Article 3 clearly establishes that it is not only the repair of goods not in conformity 
that must be carried out for the consumer free of charge by the seller, but also – where 
appropriate – their replacement with goods which are in conformity. In all the situa-
tions covered by that provision, the ‘free of charge’ requirement applies as a whole 
and in full, being intended to protect the purchaser from the risk of financial burdens 
which might dissuade him from asserting his rights.

In German law the art. 439 ns. 4 BGB on the “subsequent performance” that itself 
recalls the art. 346 ns. 1–3 on “effects of withdrawal” establishes that, in case of the 
replacement of a non conformity good, the seller could obtain a compensation for the 
advantages that the buyer has gotten with the use of that good until the replacement 
with a new good.

Frame of Reference (CFR). The DCFR presents a concrete text,  hammared out in all its detail, to those 
who will be decidine whether or to what end or by what means there will be a CFR”. 

Risoluzione del Parlamento Europeo del 12 dicembre 2007 reperibile su http://www.europarl.europa.
eu/sides/getDoc.do?type=TA&reference=P6-TA-2007-0615&language=IT&ring=B6-2007-0513) ‘a tool 
for better lawmaking targeted at Community lawmakers’, ‘a set of definitions, general principles and 
model rules in the area of contract law to be derived from a variety of sources’, ‘ general contract law 
includine consumer contract law’, ‘ a set of non –binding guidelines to be used by lawmakers at Com-
munity level on a voluntary basis as a common source of inspiration or reference in the lawmaking 
process’ (posizione del Committee on Civil Law Matters/JHA Council, v. documento 8286/08 dell’11 
aprile 2008). 

On CFR and acquis communautaire: Castronovo, Quadro comune di riferimento e acquis comuni-
tario: conciliazione o incompatibilità, in Europa e diritto privato (2007), p 275 e ss.

Il DCFR è evidentemente un testo non vincolante annoverabile nell’ambito della c.d. Soft law 
(v. anche in tal senso la Risoluzione del Parlamento Europeo del 12 dicembre 2007 ed anche la Riso-
luzione del 3 settembre 2008); on this point, Alpa e Conte, Dal progetto generale di common frame 
alla revisione dell’acquis communautaire, Relazione al Convegno di Pisa del 25–26 maggio (2007) su 
“Il diritto europeo dei contratti tra norme generali e norme di settore”.

Anyway, today, the CFR is considered a tool for better lawmaking’, forming ‘a set of non-binding 
guidelines to be used by lawmakers at Community level.

On the expression ‘toolbox’, H Beale, ‘Unfair Contract Terms in the Common Frame of Reference’, 
in Guido Alpa, a cura di M Andenas, S Diaz Alabart, B Markesinis, H Micklitz, N Pasquini, Private 
Law Beyond the National Systems. Liber Amicorum (BIICL, London, 2007), spec. 187 ss.
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If it reads the opinion of advocate general, that we recognize the persuasion and 
completed articulation, it is important, preliminarily, to point out as following the 
transposition of consumer goods Directive the German legislator has gathered the 
occasion to innovate the discipline (general) of sale contract; this permitted that the 
range of the effectiveness of the rules, contained in the Book II of the German code, 
is not circumscribed only to the consumer sale of goods, but the rules on the lack of 
conformity, on the rights of the buyer, on the prescription, could be applied to any 
sale contract.

When Germany implemented this Directive, misinterprets the 15th recital in the 
preamble to the Directive,8 it added a provision which stated that a seller could require 
compensation for the use or benefit which a consumer received from the defective 
goods if the seller were to replace them (paragraph 346–348).

The conflict between these provisions and the consumer goods Directive is evident, 
so for this reason, the Bundesgerichtshof the Bundesgerichtshof decided to stay pro-
ceedings and to refer the following question to the Court for a preliminary ruling:‘Are 
the provisions of Article 3(2) of [the Directive], read in conjunction with the first 
subparagraph of Article 3(3) and Article 3(4) thereof, or of the third subparagraph of 
Article 3(3) of [the Directive] … to be interpreted as precluding national legislation 
which provides that, where consumer goods are brought into conformity with the 
contract by means of delivery of replacement goods, the seller may require compen-
sation from the consumer for use of the goods originally delivered, which were not 
in conformity with the contract?’ 

The Solution of the Court

The decision of ECJ is clear: the German previsions are not in compliance with the 
Directive 99/44, because article 3 is to be interpreted as “precluding national leg-
islation under which a seller who has sold consumer goods which are not in con-
formity may require the consumer to pay compensation for the use of those 
defective goods until their replacement with new goods”. 

The motivation substantially founds upon the following considerations:

a) consumer has the right to obteins from the seller the reparation or the  replacement 
of good, in both cases, free of charge, and the list contained in article 3 n. 4, 

8 The 15th recital says: “Whereas Member States may provide that any reimbursement to the con-
sumer may be reduced to take account of the use the consumer has had of the goods since they were 
delivered to him; whereas the detailed arrangements whereby rescission of the contract is effected may 
be laid down in national law”. To say the truth, as formulated, the 15th recital seems rather cryptic and 
there isn’t to be marveled if it has been understood in a different sense in comparison to the one of 
which, today, with the judgment in examination, the Court gives interpretation. Nevertheless, the refer-
ence to the sole remedy of the rescission of the contract, together with the contained indications in the 
precedent recital, and above all departing from the ratio of the rule, should have brought the German 
legislator to at least exclude the applicability of the artt. 346–348 BGB to the cases of the sale of con-
sumer goods between professional and consumer.
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whereas the expression “free of charge” is cleared, is only an example and not 
mandatory;

b) in the Directive the free of charge for the restoration of the conformity is an 
essential element for the consumer protection; 

c) a different interpretation, that allows the seller to pretend an indemnity for the 
use of the good, should be in conflict with the purpose to create strong consumer 
protection;

d) the prevision of reimbursement to the consumer for the use of the good is admis-
sible, following the 15th recital of the Directive, only if rescission of the contract 
is effected;

e) the missed legal provision of the indemnity in case of replacement of the good 
not in conformity doesn’t determine unjustified enrichment, because the Direc-
tive explicity says that the seller shall be liable where the lack of conformity 
becomes apparent within two years as from delivery of the goods.

It is useful for this comment take into account the opinion of advocate general 
Trstenjak’s delivered on November 15 2007, in which there are also bibliographi-
cal references, from the joined reading is possible to notice some interesting pro-
files.

First of all, the Court, getting to the conclusion above mentioned, seems to confirm 
the thesis that considers the duty to deliver good in conformity with the contract a 
different and autonomous duty in comparison to the duty of delivery, but that is added 
to this and that must be considered to appraise the seller liability for not perfomance; 
the seller, in fact, is binded to deliver to consumer a good having the characteristics 
and the qualities contractually anticipated; the substance of the seller’s obligations is 
determined by what the parties have agreed upon.

The doctrine variously questioned itself on the juridical nature of such obligation; 
Someone sustain that is a real obligation arising from sale contract, different from the 
transfer of possession obligation;9 others says that it is only a qualifying aspect of the 
obligation of delivery;10 and others says that it still wouldn’t reenter in the category 
of the obligation, but in the guarantee’s notion.11

 9 De Cristofaro, Difetto di conformità al contratto e diritti del consumatore (Padova, 2000), p 53; 
Cabella Pisu, Vendita, vendite: quale riforma delle garanzie?in Contr. impr. (Europa, 2001), p 38; 
Grundmann, La directive communautaire sur la vente, Commentaire, in Bianca-Grundrnann-Stijns, 
LGDi, (Paris, 2004), p 145.

10 Moscati, sub Art. /5/9-quarter (diritti del consumatore), in AA.VV., Commentario alla discip-
lina della vendita di beni di consumo, a cura di Garofalo, (Padova, 2003), p 299; who precises that “is 
an obligation to give not only characterized by the specific behavior of the debtor (rectius: of the seller) 
that ends in the delivery of the good, but also by the fact that the thing object of the delivery must be in 
a determined state (in conformity to the contract)”; Bocchini, ‘La vendita di beni di consumo tra piazze 
diverse’in, Diritto dei Consumatori e nuove tecnologie, a cura di Bocchini (Torino, 2003), p 263, who 
assert that “the conformity of the good to the contract, rather than take shape as autonomous and dis-
tinguished seller’s obligation, act like a way of realization of delivery’s obligation”.

11 Luminoso, ‘Obbligazione di consegnare beni conformi al contratto e garanzia per difetto di con-
formità’ in Bin-Luminoso, Le garanzie nella vendita dei beni di consumo (Padova, 2004), p 373. 
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It seems prevailing and sharing the thesis that recognizes in the “duty to deliver 
good in conformity with the contract of sale” a real, separate and autonomous, obli-
gation, and for this reason the seller must deliver good with qualities, purpose required 
by consumer and which the seller has accepted.

The expression ‘free of charge’ in the Directive 99/44/CE and the ‘significant 
inconvenience’ to the consumer.

The central problem in this case is the interpretation of the expression ‘free of 
charge’, which appears in Article 3 of the Directive, and the related question of 
whether the requirement to ‘replace [goods] free of charge’ means that the seller must 
not require the consumer to pay compensation for use of the defective goods.

Regarding the meaning of this, the general advocate in her opinion underlines that 
also the German doctrine, in the interpretation and in the application of the community 
normative, is often questioned itself about the ratio of the rule that in the German 
code provide the compensation for use of a good from the buyer also in case of 
replacement.

Of course, also in German doctrine is divided. Someone says that the missed legal 
provision of reimbursement’s right would determine an unjustified enrichment for 
the buyer, other sustains that this provision sets an incorrect transposition that could 
be more favorable for a seller who would enjoy some profits gotten with the payment 
of the price.12

If it is possible for a seller pretends a payment for use, when consumer asks the 
execution of the primary remedies offered by the Directive, it would mean to empty 
of meaning of the Directive; “the Community legislature intended to make the ‘free 
of charge’ aspect of the seller’s obligation to bring goods into conformity an essential 
element of the protection afforded to consumers by the Directive”.13 

Otherwise, following the Directive the seller is integrally liable for the lack of 
conformity existing during the delivery, for this reason he must to take on all the con-
nected charges to bring goods into conformity. 

A “gratuity’s obligation”, therefore, impends on the seller independently from the 
type of restoration’s remedy used, and this because a contrary prevision would behave 
for the consumer as financial burdens that could dissuade him from the choice of the 
remedy set to his protection, and because – as it is already said – “the seller where 
furnishes a good not in conformity, doesn’t correctly perform the obligation that he 
assumed in the contract, so he have to bears the consequences of such inaccurate 
execution of the contract. With the receiving of a new good in substitution of the good 
not in conformity, the consumer, who has instead paid the sale’s price and has con-
sequently performed his own contractual obligation correctly, doesn’t profit of an 
unjustified enrichment. He doesn’t do anything else other than receive, late, a good 

12 For the references on the German doctrine see General Advocate’s opinion of 15 November 
2007 sub 20-21-22.23.

13 V. point 33 of the commented judgment.
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in conformity to the clauses of the contract, as he should have received since the 
beginning”.14

Such conclusion is besides confirmed from the fact that, always following the 
Directive, the legislator specifies that the expression ‘free of charge ’refers to the 
necessary costs to make the goods in conformity, and it individualizes among these, 
only as an example, “the expenses for the shipping, the materials and the handwork”, 
and from the fact that the choice of the remedy must not involve ‘significant incon-
venience’ to the consumer; it is evident that a payment for use is a ‘significant incon-
venience. 

Another aspect is necessary to be considered. The paragraph 4 of the art. 439, that 
would allow the seller to ask the reimbursement to the buyer, has to be read in con-
junction with the art. 478 of the BGB, contained in the III subtitle dedicated to con-
sumer sale of goods; this article has put in practice the rule of the Directive related 
to the seller’s right of redress towards the liable for the lack of conformity. Infact, a 
non systematic interpretation of the these rules would bring to this paradox: the final 
seller, who replacing the good and receiving the payment for the use from the buyer, 
could to achieve an economic advantage, because he shall be entitled to pursue rem-
edies against the person or persons liable in the contractual chain.15 

The Protection of the Internal Market

Some brief consideration has to be finally made on the Directive’s purpose and 
particularly on the recall that the General lawyer does to the “the establishment and 
functioning of the internal market”.16 It is rather known that from the beginning all 

14 See point 64 and 65 of the conclusions of the AG in which is read that: “By paying the purchase 
price, the consumer has properly fulfilled his obligation under the contract for the sale of consumer 
goods, whereas the seller has not performed his contractual obligation. Accordingly, in the light of the 
principle pacta sunt servanda, the claim for replacement of the goods is no more than a claim that the 
seller should perform his contractual obligations. Each party to the contract must accept the risk that it 
may not perform its obligations thereunder properly and in full. Responsibility for the fact that goods 
have to be replaced does not lie with the consumer: all he wants is to use the goods normally, and the 
seller is required to enable him to do so”; “It would therefore be unacceptable if the consumer, having 
properly performed his contractual obligation, were required to pay compensation to the seller, who has 
not properly performed his obligation, for use of defective goods. The receipt of the new goods signi-
fies merely that the consumer is receiving what he is entitled to receive – namely goods which are in 
conformity with the contract – and, accordingly, it is not seriously arguable in the present case that the 
consumer has been unjustifiably enriched”.

15 Translation of the art. 478 taken from “The goods’ post-sale guarantees in Europe” of the Office 
of the Economic Development, translations made by the Centro e servizi sul diritto straniero e delle 
relazioni internazionali (Università di Ferrara).

16 Somma, Il diritto del Consumatore come diritto dell’impresa, Relation of the Trento Manage-
ment’s school, Trento, 15 April 2005, which, supposing, concludes that “though the European commu-
nity we’re moving towards consumer’s guarantee’ system, that is more in line with the increase of free 
market’s mechanisms, rather than to protect weak subjects”; of the same author see. also Id., Il diritto 
dei consumatori è un diritto dell’impresa,in Pol. dir.,1998, 679 ss., in which he underlines that “this 
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the European Communities’ energies have been concentrated for the attainment of 
the objective represented by the “internal global market” in which every product, 
also immaterial or of public utility, is a commodity that can be freely let circulate 
without any more barriers and limitations.

Clearly consumer’s protection is inserted in Europe’s construction’s scenario, also 
political, as a war to the realization of a orderly and working internal market in which 
consumers are free to purchase consumer goods in others EU member States; the high 
consumers’ protection becomes the way to obtein the free circulation of good and 
services.17

The Directive 99/44 is so oriented: realize the “establishment and functioning of 
the internal market”18 through a police of protection of the consumers turned to 
increase and conform the guarantees in consumer sale of goods to stimulate the trans-
actions between border countries. In the general conclusions, at the point 53, we can 
read in fact that “a higher level of consumer protection can promote what is known 
as ‘passive’ free movement of goods and freedom to provide services, in terms of 
which consumers purchase goods or receive services in other Member States”. The 
rule that provide a payment for the use in case of replacement of a non conformity 
good evidently breaks the aimed equilibrium; the obtainable result would be the 
opposite in comparison to the one prefixed, namely the “limitation of the free move-
ment of goods and services”, a consumer would avoid, in fact, to purchase (for the 
second time) a good in a Member State in which he could find contractual rules that 
don’t fully protect him or, I would say, in the “same way” in comparison to other 
rules in other member State.

discipline (consumer’s one) damages those people which it affirms to protect and, instead, benefits the 
part whose position of strength would deserve the legislative intervention”.

17 Cfr. Somma op. ult. cit., 684, which, critically, believes that “consumer’s right doesn’t convince 
because it doesn’t keep in mind of the clauses of economic-social order that engrave on buyer’s behav-
ior and because it favors the process of entrepreneurial concentration”.

18 Just consider the formative’s base following which the Directive is accepted, namely the art. 95 of 
the Treaty following which measures, related to the approximation of legislative dispositions, have to be 
adopted, regular and administrative of States members that have for object the instauration and the func-
tioning of the inside market (normative base for a slightest harmonization) and reading the recital from 
2 to 5 of the Directive, in which emerges need to avoid distortions of the competition among the sell-
ers, to prevent the artificial reconstruction of frontiers and the fractioning of the markets, to strengthen 
the trust of the consumers to allow them to draw the maximum profit from the internal market.




